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FOREWORD 


The interchange and sharing of machine readable bibliographic data among 
Canadian libraries is essential for the networking of Canadian computerized 
library systems. However, the interchange and sharing of the data has raised 
a number of questions relating to the ownership of the data. In recognition 
of this, the National Library Advisory Board Bibliographic and Communica- 
tions Network Committee asked the National Library to prepare a paper 
reviewing the current situation. The present paper was prepared in response 
to this request and was considered by the Committee, which subsequently 
reported to the full National Library Advisory Board. 


Further work is being done in this area; this paper is published to assist 
the development of a wider understanding of the topic and to stimulate 
discussion concerning this and other library networking issues. 


Basil Stuart-Stubbs 

Chairman 

Bibliographic and Communications 
Network Committee 


Digitized by the Internet Archive 
in 2023 with funding from 
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SUMMARY 


This” Paper was prepared by National Library staff at the request of the 
Bibliographic and Communications Network Committee of the National Library 
Advisory Board. 


Section 2 reviews legal aspects relating to property and contract law. 
Property law aspects focus on the ownership of copyright. A bibliographic 
record which is the original product of the author's intellectual labour 
could in theory be a subject of copyright, but no one appears to have 
claimed copyright in respect of individual records. According to certain 
authorities, bibliographic data bases are analogous to literary 
"compilations" containing several or many individually copyrightable smaller 
literary units. There are, however, difficulties in interpreting how the 
provisions of the Copyright Act apply to machine-readable bibliographic data 
bases. Where the application of the law is uncertain, owners can make use of 
contracts to control or dispose of their property. Under the Copyright Act, 
Owners can assign some or all their rights via an assignment contract or a 
license agreement. 


Section 3 examines the treatment of ownership of machine-readable bibliogra- 
phic data and data bases in 22 agreements current in mid-1981. These 
agreements fall into the following groups: 12 library processing centre 
agreements (5 centre/centre user agreements and 7 file creation/file sharing 
agreements); 5 information retrieval centre agreements (CAN/OLE; INFOMART - 3 
agreements; and QL Systems Limited), and 5 bilateral agreements for the 
international exchange of MARC records. The library processing centre 
agreements -- particularly the centre/centre user agreements -- exhibit the 
greatest variation in terminology, wording, layout, and content. In the case 
of UTLAS, ownership of the data rests with the “subscribing institution" that 
furnishes the data. In the case of WLN, the centre retains ownership of the 
bibliographic data base. The file creation/file sharing agreements examined 
all provide for royalty-free access to, and viewing of, the files of the 
Signatory organizations. The only royalty specified in any of the file 
sharing agreements examined is in the now inoperative BCUC/Micromedia Ltd. 
agreement which stipulates a $1.00 per record charge for copying records. 
The information retrieval centre agreements reviewed were considerably 
different from the library processing centre agreements. There was somewhat 
less variability among the individual information retrieval centre 
agreements, but there were still considerable variations in wording and 
layout. All the information retrieval centre agreements referred in some way 
to copyright rights residing with third parties -- the data base suppliers or 
originating organizations. Bilateral agreements for the international 
exchange of MARC records were reviewed by the Rosenthal Study; following this 
study, a model agreement (Appendix 1) was approved by the Conference of 
Directors of National Libraries. This and the other four agreements reviewed 
in this group all relate, with one exception, only to off-line input and 
output. They all include some waiver of copyright and allow third party use 
of records distributed, at least by not-for-profit organizations. 
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Section 4 surveys relevant ongoing and recent work: work relating to 
bibliographic records in machine-readable form and work on copyright law. 
The report of the IFLA International Study on the Copyrtght of Btbltogra- 
phie Records in Machine-readable Form was published in 1982. Work on copy- 
right law revision is advancing, and proposed changes to the Copyright Act 
are projected to be tabled for Cabinet approval in 1983. A number of bodies 
are actively working on copyright problems, at both the national and inter- 
national levels. 


Section 5 reviews outstanding issues contained in network agreements and 
which relate to the ownership of machine-readable bibliographic data. These 
issues are considered in two types of network agreement: host/host user 
agreements and data base supplier/host organization agreements. 


Open network use may be impeded unless there is greater standardization of 
host/host user agreements. These are the agreements which set the terms and 
conditions under which users obtain services, products, and data from host 
computers. In an open network, users will access multiple hosts. If the 
terms and conditions of service of individual hosts are laid out in different 
ways with different terminology, it will be difficult for users (particularly 
new users) to make the most effective use of services, products, and data 
available through the network. User choice of host and service will be 
facilitated if the terms and conditions of all hosts are set out in ways 
which make comparison easy and expeditious. 


Network growth will also be fostered by better harmonization of the terms and 
conditions of data base supply within the network. This is true in all bib- 
liographic networks, not only in the Canadian bibliographic network. 
Euronet, for example, has addressed this concern by issuing Gutdelines for 
Cooperatton between Data Base Supplters and Host Organizattons (see 
Appendix 2). 


Apart from host/host user and data base supplier/host organization inter- 
actions, there are a number of other interactions which may be covered by 
agreements within the network. These include host user/host user; communica- 
tion facility/facility user; and host/host interactions. It would be 
possible to foster greater consistency and uniformity in all network agree- 
ments by the general adoption of suitable definitions and guidelines. The 
definitions and guidelines would supplement individual bilateral agreements 
and would provide an overall working framework. A number of additional 
benefits are noted in section 5.2.3. 


Issues relating to copyright law revision are also noted. Due to the amount 
of work already in hand, copyright law revision is noted as an area for 
monitoring progress rather than as an area requiring additional work at this 
time. 


tie; 


INTRODUCTION 


ea 


User 


Background 


The ownership of machine-readable bibliographic data has emerged as 
an important issue in the networking of Canadian library systems. 
The Future of the Nattonal Library of Canada notes that “although 
no library ever refused to provide catalogue cards to build the 
manual Canadian Union Catalogue over the last twenty-five years, many 
are now reluctant to have the same information stored in an on-line 
system accessible to others." The report goes on to speculate, "This 
problem of the ownership of records may very well prove to be the most 
difficult to resolve and could be the main stumbling block in the net- 
working of Canadian library systems." 


With this concern in mind, in May 1981 the National Library Advisory 
Board Bibliographic and Communications Network Committee asked the 
National Library to conduct a study on the ownership of machine- 
readable bibliographic records, and to prepare a paper which, while 
not developing any recommendations, 


would summarize the relevant existing Canadian legal positions; 
note ongoing relevant work; note how the ownership question is 
dealt with in a selection of existing agreements; and note the 
main outstanding relevant issues. 


The present paper was produced in response to this request. 


Terminology 
The following definitions were used in writing this paper: 
a) "Bibliographic data" 


Bibliographic data is data relating to the descriptton of docu- 
ments .« 


A document is "recorded information which can be treated as a unit 
in a documentation process." 


Information to describe documents includes, at least, the minimum 
information needed to identify individual documents. The informa- 
tion may also include location information; descriptors (subject, 
language, etc.) to aid information retrieval and indexing; and 
abstracts. Full text data bases contain bibliographic information 
(for example, titles of documents) and are, in this sense, biblio- 
graphic data bases. However, full text data bases contain much more 
than bibliographic information and are capable of providing full 
texts in addition to the bibliographic identification of these 
texts. For this reason, full text data bases are usually regarded 
as belonging to a different data base type than bibliographic data 
bases, and are not normally included in the meaning of the term 
"bibliographic data base."% 


b) "Machine-readable" 


This term means “coded in a form which can be input directly into a 
computer." 4 


c) "Ownership" (of machine-readable bibliographic data) 


Ownership in this context means the possession of "the sole right 
to produce or reproduce the work or any substantial part thereof in 
any material form whatever . . . to publish the work or any 
substantial part thereof; and includes the sole right 


(a) to produce, reproduce, perform or publish any translation of 
the work; 


(d) . . . to make any record, perforated roll, cinematograph film, 
or other contrivance by means of which the work may be 
mechanically performed or delivered; 


(f) . . . to communicate such work by radio communication; 
and to authorize any such acts as aforesaid."° 


2. LEGAL ASPECTS 


Ownership is defined by Black's Law Dtettonary as "collection of 
rights to use and enjoy property, including right to transfer it to 
others. "© 


The "rights to use and enjoy property" implies that ownership is a concom- 
itant to property. The “right to transfer it to others" suggests that 
ownership is transferable from the owner to another person by way of a 
contract. 


Property aspects of ownership are examined in subsection 2.1 below; 
contractual aspects are examined in subsection 2.2. The statute which 
bears most directly on both of these aspects is the Copyright Act. 


2.1 Machine-readable bibliographic data as property 


Property is divisible into real property and personal property. The 
latter can be further divided into corporeal personal property and 
incorporeal personal property. Computer tapes, discs, or silicon 
chips in which bibliographic data are stored are examples of corporeal 
personal property which are physical objects capable of being pos- 
sessed. The right to publish, produce, or reproduce bibliographic 
data is an example of incorporeal personal property which is intangi- 
ble and invisible. The incorporeal proprietary right in machine- 
readable bibliographic data may be characterized as copyright. The 
ownership of a physical object is of little value if the owner cannot 
make use of it or enjoy it. The ownership of copyright is, therefore, 
the focus of this section.’ 


To study the ownership of copyright in machine-readable data, it is 
necessary to distinguish between a bibliographic record which com- 
prises bibliographic fields or data elements and a bibliographic data 


base which consists of or can be used to supply complete bibliographic 
records. The circumstances under which they are created have an 
Important bearing on the issue of protectibility by copyright.® 


A single bibliographic field or data element is not normally protected 
by copyright. A bibliographic record or a bibliographic data base, 
however, if independently produced in material form, could be pro- 
tected by copyright, and its author, better known as producer in the 
case of a data base, would be the first owner. 


No matter how skeletal it may be, a bibliographic record, if it is an 
original product of the author's intellectual labour, can be a subject 
of copyright. But no one ever seems to have claimed copyright to an 
individual bibliographic record. There are many reasons for this: 


a) Individual records have been of little commercial value, particu- 
larly prior to the advent of the computer. 


b) Library of Congress catalogue records, a major source of bibliogra- 
phic records, are in the public domain. 


c) With the widespread practice of "copy cataloguing" it may be diffi- 
cult to establish originality in the production of a bibliographic 
record, 


d) Most bibliographic records are produced under a contract of ser- 
vice. Under such a contract, the employer rather than the author 
is the first owner. 


A bibliographic data base, according to certain authorities, is analo- 
gous to a "“compilation."2 A "compilation" of unprotected data, such 
as a dictionary, is different from a "compilation" of bibliographic 
records protected by copyright. The latter is a collective work. The 
copyright in a collective work protects the work as a whole, but does 
not afford protection against the unauthorized reproduction of one or 
more of the individual components. 


There are, however, difficulties in interpreting how the provisions 
of the Copyright Act apply to machine-readable bibliographic data 
bases. For example, unless a hard copy is issued, it is difficult 
to say when a data base in machine-readable form is considered to be 
published. Similarly, it is difficult to determine the duration of 
the term of protection of a data base which is constantly updated, 
modified, or corrected. The producer of a data base is likely to be 
a juridical person, for example a corporation. A juridical person, 
as distinguished from a natural person, is created by law and has an 
indefinite life span. Life span is relevant to the term of copyright 
protection since the Copyright Act specifies that copyright subsists 
for the life of the author and a period of fifty years after his 
death. There are many other similar moot points, e.g., questions 
relating to "joint ownership," "Crown ownership," "fixation," "control 
at input.’ “fair dealing,” "copyright notices, = sleqal- deposit.” etc. , 
all. calling for clarification under existing laws. — Scholarly 
discussions of copyright issues under the Canadian Copyright Act may 
be found in the report of the Ilsley Commission of 1957, the Economic 
Council report of 1971, the Keyes and Brunet report of 1977,'° and a 


ra 


number of published or unpublished papers produced recently by the 
Department of Consumer and Corporate Affairs. There are differences 
of view among experts. With respect to information storage and 
retrieval systems, for example, Keyes and Brunet make a number of 
recommendations for changes in the Copyright Act; Palmer, on the other 
hand, sees little need for change." 


The rights of a copyright owner are enumerated in Section 3(1) of the 
Copyright Act and are subject to certain statutory and contractual 
limitations, such as the defence of fair dealing, and compulsory and 
voluntary licences. In the absence of legislative or judicial 
clarification of certain moot issues in the existing copyright law as 
applied to machine-readable bibliographic data, voluntary agreements 
have played an important role in making possible the sharing of such 
data among the data base owners. 


Assignment or licence by contract 


Where the law is uncertain, owners of machine-readable bibliographic 
data are able to control or dispose of their property by contract. If 
unauthorized uses or transfers of machine-readable bibliographic data 
Should occur, the owner may protect himself by bringing an action 
against the violator on the basis of breach of contract. 


As mentioned earlier, the transfer of a computer tape as a physical 
embodiment of a data base does not affect incorporeal property rights 
to the data base unless it is coupled with the transfer of copy- 
right.'2 Under Section 12(4) of the Copyright Act, copyright can be 
assigned or granted in the form of licence. TO. berevalids this 
assignment or grant must be in writing and be signed by the owner or 
by his authorized agent. 


Since copyright is divisible, the rights to publish, produce, or 
reproduce and to authorize the publication, production, or repro- 
duction of machine-readable bibliographic data can be wholly or 
partially transmitted by its owner to others by an assignment con- 
tract or a licence agreement. 


Allowing that a magnetic tape on which bibliographic data are record- 
ed constitutes a copy of the bibliographic data, the transfer of such 
a tape does not of itself serve to transfer copyright therein. On the 
other hand, the assignor of copyright in its entirety in a data base 
will be restrained in the same way as any other user from reproducing 
the data base. In the absence of an explicit agreement, proper infer- 
ence may be made from the wording of the most pertinent existing 
documents as to whether there is an assignment of copyright. 


On the other hand, a licence is "the transfer of a beneficial inter- 
est to a limited extent, whereby the transferee acquires an equitable 
right only in the copyright, but does not involve any change of owner- 
ship in the copyright."! 


The institution of licence, however, is complicated by the language 
of the Copyright Act. Section 12(4) reads, tnter alta: "The 
owner of the copyright in any work may .. . grant any interest in the 
right by licence. . 7 


A licence granting an interest in the right must be distinguished from 
a licence which operates as a mere permission to do certain things 
actually licenced to be done. The grant of an interest in copyright 
may be understood to mean "the grant of proprietary interest in the 
particular right which was the subject matter of the agreement." '4 
Such a licence, like a contract of assignment, must be in writing. A 
licencee without the grant of an interest in the right can do only 
what he is authorized to do. 


In view of the multiplicity of contracts now in use by various biblio- 
graphic data base owners and bibliographic service centres, and also 
in view of the complexity of such contracts that affect the legal 
positions and rights of the parties, some authorities suggest stan- 
dardization of the contractual terms. A standard contract would allow 
greater convenience for business transactions by streamlining the 
negotiation process and would thereby facilitate sharing arrangements 
and network development. Other authorities think that legislative 
process is preferable to private arrangements and feel that computer- 
ized information service is growing into the pattern of combines or 
the format of “natural monopoly"'® and that legislative control is 
necessary, especially in the sharing area. 


Another area of concern to data owners is that of contracts which 
involve transborder data flows. A contractual transaction involving 
foreign elements creates a host of problems for lawyers. One such 
problem involves "the proper law for contract," that is, the law by 
which the parties intended the contract to be governed. 


It is important to point out that while one aspect of a contract is to 
be governed by the law of one country, this does not necessarily mean 
that all aspects of the contract are governed by the same law. For 
example, the capacity and status of the parties, the validity of the 
contract, the question of whether there is an assignment of copyright, 
the measure of damages, etc., may not be governed by the same law. 


In general, when the intention of the parties to a contract, as to the 
law governing the contract, is expressed in writing, the expressed 
intention determines the proper law of the contract. In the absence 
of an expressed choice of law, the intention of the parties will be 
presumed by the court from the terms of the contract and the relevant 
surrounding circumstances. 


3. EXISTING AGREEMENTS 
3.1 General 


To see how the ownership of machine-readable bibliographic data and 
data bases is handled by existing bibliographic centres and networks, 
the following 22 agreements were reviewed: 


a) library processing centre agreements 
i) centre/centre user agreements 
(pe OCLC g sinc. 
(2) RLIN 
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(3) SU TEAS 
(4) WLN 
(5) memorandum of understanding for federal library users 
of the Canadian Government installation of DOBIS 
ii) file creation/file sharing agreements 
(1) BCUC/Manitoba Department of Education Library 
(2) BCUC/Micromedia Ltd. 
) BCUC/Winnipeg City Library 
(4) SHARAF 
5) NLC/Université Laval Répertoire de vedettes-mattére 
agreement 
) NLC/ISDS International Centre agreement 
(7) documentation bearing on the ownership position of 
data input as part of the CONSER (conversion of serials) 
project 


b) information retrieval centre agreements 
i)? SGISTDAs CAN/OLE 
ii) INFOMART (3 agreements) 
iii) QL Systems Limited 


c) bilateral agreements for the international exchange of MARC 

records 

iT) the National Library's MARC tape exchange agreements with 
(1) the British Library 
(2) the Bibliothéque nationale, Paris 
(3) the Library of Congress 
(4) the National Library of Australia 

ii) the model agreement approved by the Conference of Directors 
of National Libraries, 


In analyzing agreement clauses relating to ownership, reference was 
made to Euronet guidelines'® to help determine the degree of standard- 
ization or commonality in the layout, wording, and content among the 
agreements examined. Agreement texts analysed were those current in 
mid-1981. 


Library processing centre agreements 
3.2.1 Centre/centre user agreements 


The centre/centre user agreements of OCLC, Inc., RLIN, UTLAS, WLN and 
the DOBIS memorandum are dissimilar in layout, wording, and content. 
For example, OCLC, Inc. contracts with a “library”; “REIN with a 
"participant"; UTLAS with a “subscribing institution"; and WLN with a 
“principal member." The DOBIS memorandum of understanding is between 
the National Library of Canada and a "library/department"; the text of 
the agreement employs the word "user" in referring to the "library/ 
department." With respect to layout for the specific clauses on own- 
ership, the OCLC agreement has a section entitled "Copies of catalog 
records of the library"; RLIN uses the general heading of "Data 
bases"; UTLAS has a section specifically entitled “Property rights"; 
and WLN has a long section entitled "Warranties, rights and coopera- 
tive efforts." The DOBIS memorandum has a _ sub-section entitled 
"Standards and use of records." 


Al] the agreements grant an originating institution the right to 
receive a copy of all data it has input into the centre's data base. 
As to Whether an institution retains copyright of the data it con- 
tributes, the statements in the agreements vary from full copyright 
waiver on the part of the originating institution to full copyright 
retention on the part of the originating institution. QGLG? “inc: 
States that it does not "directly or indirectly permit the Library to 
obtain upon request any parts of the OCLC on-line catalog not thereto- 
fore contributed or used by the Library," and WLN states categorically 
that “the Commission shall have ownership of the bibliographic data 
base." RLIN similarly states, "All data added to the RLIN data base 
by Participants may be used by RLG/RLIN for any purpose without 
restriction." The "Property rights" section of the UTLAS agreement 
States, "The University acknowledges and agrees that it does not 
acquire any interest by way of copyright, trademark or of any nature 
whatsoever, in any cataloguing or other data furnished by the 
Subscribing Institution to UTLAS in connection with the provision by 
UTLAS of its services hereunder except for the restricted rights of 
use described in Schedule "C" hereto." 


With the exception of the DOBIS memorandum, all of the agreements in- 
clude some restrictions on the centres and on the participants re- 
garding the distribution and use (including third party use) of 
records supplied by member institutions to the central data base. In a 
policy announcement dated March 1980, OCLC, Inc. stipulates "that 
there be no restrictions or limitations on the use, sharing, or sale 
of OCLC machine-readable records placed upon OCLC, participating 
library General Members of OCLC, or networks contracting with OCLC, 
with only one exception, namely that sale, transfer, gift, or convey- 
ance of OCLC machine-readable records to for-profit commercial enti- 
ties for resale, or for permanent use or retention, other than for the 
sole benefit of OCLC, the participating library or network, be coordi- 
nated by OCLC management." 17 RLIN in this regard states, “In no event 
shall Participant copy all or any portion of the data base in machine- 
readable form except with the prior consent of CLASS." This agreement 
does not state specifically whether the participant is allowed to use 
any data it receives through CLASS in published form. Under terms of 
the UTLAS agreement, the subscribing institution agrees that “it will 
not sell, lease, or otherwise make available to others, the library 
support services furnished to it by UTLAS, except as may be expressly 
authorized by the terms of this Agreement, without the prior written 
approval of the Director of UTLAS or his nominee." The subscribing 
institution, as outlined in the "Property rights" section, also 
"authorizes and permits UTLAS to copy . . . certain cataloguing or 
data bases" into "the data bases of other subscribing institutions 
similarly agreeing, or into composite data bases maintained by UTLAS, 
including its 'ORIG' data base" or “only into the data bases of those 
other subscribing institutions for which specific written authoriza- 
tion of the Subscribing Institution in a form specified by UTLAS is 
first had and received." With respect to third party use within the 
UTLAS network and external to the UTLAS network, "such data shall only 
be made available to other UTLAS subscribing institutions and shall 
not, either individually or collectively, be made available, sold, 
rented or otherwise disposed of by UTLAS to any other persons, except 
by prior agreement." If subscribing institutions wish to publish 


catalogues or other products using data produced through UTLAS ser- 
vices, this publication "will include, unless the contrary is express- 
ly requested in writing by UTLAS, an acknowledgement . . . stating 
that such publication or catalogue has been prepared using the 
facilities of UTLAS." The WLN agreement contains several statements 
on the distribution and use of records by its members and by the 
Washington State Library Commission: "Records input by other members 
of the Network may not be sold or made available to a third party for 
resale without the express written permission of the Executive Officer 
of the Network. . . . Upon recommendation of the Executive Council 
and approval of the Commission, records input by the Principal Member 
may be subject to sale, exchange or transfer by the Commission to 
other bibliographic systems. Nonmagnetic forms of the data base may 
be made available at no charge to libraries within the State of 
Washington by the Principal Member upon the approval by the Executive 
Officer of the Network in accordance with guidelines set forth by the 
Executive Council." 


3.2.2 File creation/file sharing agreements 


Four of the seven agreements examined are agreements to share files 
and records held on the UTLAS system: BCUC/Manitoba Department of 
Education Library; BCUC/Micromedia Ltd.; BCUC/Winnipeg City Library; 
and the SHARAF agreement. 


These agreements all provide for royalty-free access to, and viewing 
of, the files of the signatory organizations. The only royalty speci- 
fied is in the now inoperative BCUC/Micromedia Ltd. agreement which 
stipulates a $1.00 per record charge for copying of records. Machine 
costs incurred in displaying, deriving and/or transferring records are 
paid by the party performing these operations. The SHARAF agreement 
explicitly relates to sharing within "the UTLAS network"; use of 
SHARAF records outside the network requires approval of the Board of 
Directors. The other agreements are not explicit in this regard but 
imply that the use of records will be by the signatory organizations 
or other organizations with which they may have similar file sharing 
agreements. This implies that data use will be confined to the UTLAS 
network. 


The remaining three file creation/file sharing arrangements examined 
are the NLC/Université Laval Répertoire de vedettes-matiére agree- 
ment; the NLC/ISDS International Centre agreement; and documentation 
bearing on the ownership position of data input as part of the CONSER 
(Conversion of Serials) project. Under the NLC/Université Laval 
agreement, Université Laval holds the authorship rights to the file 
while NLC is permitted to make any use of the data that will not harm 
the publication of the Répertotre. Both parties have unrestricted 
rights of access to the file. Under the NLC/ISDS International Centre 
agreement, ownership remains with the organizations that originally 
provided the data. NLC can more or less make any use of the national 
or international file which does not violate these rights. The CONSER 
position is less definitive since there is no formal CONSER agreement 
setting out the rights and obligations of project participants. The 
informal CONSER position is that each project participant owns the 
data it creates, but that each should undertake to share this data on 


3.3 


3.4 


a royalty-free basis with other project participants, and to permit 
distribution of the data on a royalty-free basis through the Library 
of Congress in the US and the National Library in Canada. 


Information retrieval centre agreements 


The five agreements of CAN/OLE, INFOMART and QL Systems Limited differ 
considerably from both the library processing agreements reviewed in 
section 3.2 above and the bilateral agreements for the international 
exchange of MARC records reviewed in section 3.4 below. Subscribers 
to CAN/OLE, INFOMART and QL are restricted from copying data in 
machine-readable form for their own use or for third-party use. 
Computer printouts can be used only within the subscriber organiza- 
tion; any use beyond this, for example, hard copy publication, 
requires the special permission of the originator of the data. In 
this way, it is clear that the copyright resides with the data base 
Suppliers (or "third parties" from the point of view of the informa- 
tion retrieval centre) and that the information retrieval centre/ 
subscribers agreement must respect these restrictions. For example, 
the Institution of Electrical Engineers, London, retains copyright of 
the INSPEC data base although search services to the data base are 
provided through CAN/OLE. In one instance, i.e. the INFOMART 
information bank agreement, a copyright credit to the information bank 
and INFOMART must be shown on all reproductions of data from the data 
base. Moreover, because the copyright remains with the data base 
supplier, all of the information retrieval centre agreements state 
that the centre cannot be held liable by the subscriber for the 
accuracy or completeness of any information in the data bases. 


Bilateral agreements for the international exchange of MARC records 


After a period in the mid-1970s in which many national MARC agencies 
had established bilateral agreements, a study was authorized by the 
Conference of Directors of National Libraries in 1977 to examine the 
conditions under which MARC records were being exchanged. Its terms 
of reference were to: 


"(a) describe the copyright situation as it affects the producers 
of MARC records; 


"(b) outline the existing policies regarding the supply and use of 
bibliographic records adopted by the major national agencies 
in the MARC network; 


"(c) consider the particular copyright problem arising out of the 
practice of modifying records to conform to national or local 
standards; 


"(d) advise on the feasibility of a general set of rules or guide- 
lines which would provide an overall framework for bilateral 
agreements between national agencies covering the supply and 
utilization of records." 


Joseph A. Rosenthal, University of California, Berkeley, undertook 
this study. He prepared and sent out a questionnaire to twenty-five 
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national bibliographic agencies. His findings with respect to 
copyright are: 


(a) copyright policy questions (e.g., identifying and defining what is 
meant by “augmentation,” “modification,” and "use" of records) 
have not been addressed systematically; 


(b) countries with copyright protection are disposed to waiving this 
protection in the interests of facilitating international access; 


(c) countries are concerned that their records are protected from 
utilizations which compete with their products or services (i.e., 
commercial or for-profit utilization); 


(d) distribution of records should be encumbered as little as possible 
by financial and bureaucratic arrangements. 


The model agreement (see Appendix 1) drawn up as the result of the 
study seeks to clarify and standardize the approach which national 
agencies could use to address these concerns. In particular, the 
recommended text provides: 


a) a definition of "modification" and its implications for copyright 
and the use and distribution of records by the exchange partners; 


b) the conditions for copyright waiver, including protection against 
unauthorized commercial use and against publication in_ the 
national bibliography of the exchange partner; and 


c) a minimum of financial and bureaucratic arrangements for the 
exchange partners by eliminating financial charges as much as 
possible and by waiving copyright protection except for commercial 
usage. 


This model agreement, as well as the existing agreements (with the 
exception of the National Library/British Library agreement), however, 
are limited to off-line input and output. As the study report notes, 
“There are more complex issues that need to be resolved when consid- 
ering on-line access, in particular the multi-national use of machine- 
readable records in future international network configurations 
conforming to the concepts of open systems interconnection. This will 
involve problems of transborder data flow as well as of copyright and 
third party use." 


4. RELEVANT ONGOING AND RECENT WORK 


4.1 Work relating to bibliographic records in machine-readable form 


With the assistance of a grant from the Council on Library Resources, 
the International Federation of Library Associations and Institutions 
contracted early in 198] with King Research Inc. to conduct an 
“international study on the copyright of bibliographic records in 
machine-readable form." The report of this study was published by 
King Research Inc. in 1982. 


1] 


Questions addressed by the study include: 


c What are the present legal provisions for the protection of 
bibliographic files? 

a What restrictions are included in exchange agreements between 
national bibliographic agencies? 

a Do guidelines affecting access to or copyright for records 
differ according to their categories? 

vs What product(s) is (are) protected? Data elements? 
Individual records? Entire data base? Software? 

& Does record ownership include control of record format as 
well as record content? 

aS At what point in the distribution and use cycle should 
intellectual ownership rights be exercised? When access is 
acquired to a data base or when records are actually used? 

ip Are different types of protection appropriate for various 


levels of usage? 2° 
4,2 Work on copyright law 


The principal focus for ongoing work on Canadian copyright law is the 
Interdepartmental Committee on Copyright Law Revision, established in 
1977 as the latest of a series of bodies concerned with copyright law 
revision. Fifteen federal departments and agencies are represented on 
the committee, including Consumer and Corporate Affairs Canada (CCA), 
which provides the chairperson, the Department of Communications 
(DOC), and the National Library of Canada. 


The Interdepartmental Committee on Copyright Law Revision has received 
some 120 briefs, including briefs from the Association’ pour 
l'avancement des sciences et des techniques de la documentation 
(ASTED), the Canadian Library Association, the National Research 
Council of Canada's Advisory Board on Scientific and Technological 
Information, and the Ontario Library Association. The committee has 
commissioned and distributed the results of some 15 in-depth research 
projects, including a paper by John Palmer entitled "Copyright and 
Computer Data Bases." 


The Minister of Consumer and Corporate Affairs and the Minister of 
Communications announced in a joint press release, dated July 16, 
1981, that “they expect legislative proposals to be submitted for 
Cabinet consideration and tabled for first reading within 12 months." 
The ministers added that “when a copyright bill is introduced in 
Parliament, it will be referred to a parliamentary committee for 
detailed study, and that interested parties will have ample 
opportunity to present their views at that time." The press release 
makes it clear that revisions to the law will take many interests and 
factors into account, including those relating to "electronic 
information storage and retrieval systems." By early 1983 the 
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projected schedule had slipped somewhat, but proposed changes to the 
Copyright Act were expected to be tabled for Cabinet approval in 
1983. 


Other foci for ongoing work on Canadian copyright law include the DOC 
Task Force on Copyright Law and Related Cultural Matters, announced in 
July 1981, and the Federal Cultural Policy Review Committee (the 
Applebaum-Hébert Committee). The hearings of the latter committee 
included views on copyright, and these are summarized in its published 
summary of briefs and hearings.2!' The DOC Task Force works closely 
with CCA and with the Interdepartmental Committee on Copyright Law 
Revision, 


Outside Canada, considerable work on copyright is going on in the 
United States, mostly in relation to the photocopying of library 
materials. The U.S. Copyright Office has contracted with King 
Research to survey libraries, publishers, and users concerning photo- 
copying and interlibrary loan. 22 


The Library of Congress has established a national Copyright Advisory 
Committee to consult with and advise the Register of Copyrights and 
the staff of the Copyright Office.2% In addition, the Information 
Industry Association (IIA) has sponsored meetings and conferences 
focussing on copyright issues. For example, there was a meeting of 
IIA in Washington on December 17, 1980 on the Copyright Protection of 
Information Products, and Computer Problems. Unfortunately, there 
were no papers published following the meeting. 


At the international level, copyright issues have been the subject of 
meetings and work at UNESCO, Euronet, and WIPO. One such meeting was 
held at UNESCO in December 1980 of the "Committee of Government 
Experts on Copyright Problems Arising from the Use of Computers for 
Access to or the Creation of Works." 


5. OUTSTANDING ISSUES 
5.1 General 


Issues raised in this paper are restricted to ownership and very 
closely related issues lying within the purview of the National 
Library Advisory Board Bibliographic and Communications Network 
Committee. 


In preparing the review of issues which follows, the authors referred 
to the literature, in particular papers by Webster and Maruyama, 
and by Brandhorst and Williams.?4 


Copyright law revision issues are not included below, although (as 
noted in section 2) there are a number of issues in this area. The 
reason for this omission is that (as noted in section 4) much work is 
currently under way in this area and there will be opportunity to 
review the results of this work at stages along the way to the passage 
of a new Canadian Copyright Act. 


5.2 Network agreements 


Written agreements have the greatest potential for establishing in a 
clear way the rights and obligations of the various types of network 
participant. Ownership rights relating to machine-readable bibliogra- 
phic data provide one example of rights and obligations which can be 
clarified by written agreement. 


A major problem inherent in existing agreements is that their lack of 
Standardization could impede the development of a nationwide open bib- 
liographic network. Promotion of a nationwide open bibliographic 
network is a major objective of National Library of Canada networking 
programs.2° Specific problems and possible approaches vary according 
to the type of agreement, as outlined below under the headings "host/ 
host user agreements" and "data base supplier/host organization agree- 
ments." These terms and groupings are more appropriate to the open 
network environment than terms and groupings such as “library proces- 
sing centre agreements" and "information retrieval centre agreements." 
One reason for this is that a number of host computers on the network 
(e.g., computers in individual libraries) will not easily fit into the 
older terminology. 


5.2.1 Host/host user agreements 


These are agreements which set the terms and conditions under which a 
user obtains services, products, and data from a host computer con- 
nected to the network. The user may be a private individual or an 
Organization such as a library. The host computer may be that of a 
bibliographic centre, such as UTLAS or CAN/OLE; the computer of a 
library, such as that of the University of Guelph; or the host 
computer of a videotex network, such as the VISTA network. 
Ultimately, it may even be a home computer which offers services to 
users through the open network. 


Sections 3.2 and 3.3 above note the lack of standardization in exis- 
ting agreements. This lack of standardization is found in terminolo- 
gy, definitions, wording, layout, and content. Some variation is 
inevitable, but the large majority of variations appear to be unneces- 
sary. Unnecessary variations could impede network development in an 
Open network in which users access multiple hosts. If the terms and 
conditions of service of individual hosts are laid out in different 
ways, with different terminology and wording, users (particularly new 
Users twill find it diffrcult@to makes the most ™-ertective use of 
services, products, and data available through the network. User 
choice of host and service will be facilitated if the terms and condi- 
tions of all hosts are set out in ways which make comparison easy and 
expeditious. 


Greater alignment of at least the terminology, definitions, wording 
and layouts of individual host/host user agreements would make it 
easier for all potential users of hosts to understand and compare the 
services, together with associated terms and conditions, offered by 
each host. Ideally, both terms and conditions of individual hosts 
would become consistent. However, even if no increase in standardiza- 
tion of conditions were to be achieved, the situation would be aided 
by a positive move towards more standardized terminology, definitions, 


wording, and layout. 
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5.2.2 Data base supplier/host organization agreements 


The supply of bibliographic data is crucial to bibliographic network 
operation. Anything that reduces the supply of useful bibliographic 
data to the network will degrade in a direct manner the use and opera- 
tion of the network; conversely, anything assists the supply of useful 
bibliographic data will have direct positive consequences. These 
concerns are not unique to the Canadian bibliographic network: they 
are shared by every bibliographic network. Euronet, in this regard, 
found it necessary to issue Gutdeltnes for Cooperatton Between Data 
Base Suppliers and Host Organizations. These guidelines constitute 
Appendix 2. 


The development and spread of open networks will tend to change the 
position of data base suppliers and make it necessary for them to 
review how to protect their rights in the new and developing context. 
For example, in a situation with a series of closed networks (NI, N2, 
N3, etc.), a data base supplier may sell/lease his data base to each 
closed network (NI, N2, N3, etc.). In the developing open network 
context, the data base supplier might end up making only one sale, say 
to network Nl; would-be users of this data base could then access the 
data base on network Nl through open network connections even though 
they might not be local Nl users. The data base supplier who made 
multiple sales (to NI, N2, N3, etc.) in a closed network context might 
well make only a single sale in an open network context. 


5.2.3 A wider view 


Host/host user and data base supplier/host organization interactions 
are not the only interactions which may be covered by agreements 
within the network, 


Other interactions include host user/host user; communication 
facility/facility user; and host/host. It would be possible to foster 
greater consistency and uniformity in all network agreements by the 
general adoption of suitable definitions and guidelines. The defini- 
tions and guidelines would supplement individual bilateral agreements 
and would provide an overall working framework. 


The promulgation and adoption of definitions and guidelines could have 
a number of additional benefits. The definitions and guidelines could 
provide the focus for discussion and agreement concerning the differ- 
ent categories of network participant (host, host user, etc.) and 
concerning the roles, rights, and responsibilities of each category of 
participant. Clearer agreement concerning these aspects will assist 
discussion and agreement of network administrative and policy matters. 
Clearer discussion and agreement on intra-Canada network administra- 
tive and policy matters will make it easier to address international 
network relations and concerns more effectively. Guidelines could 
also pave the way for the creation and adoption of model agreements 
promoting an even greater degree of standardization. 
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APPENDIX ] 


Recommended text for a bilateral agreement for the international exchange of MARC records 
via tape format between national bibliographic agencies 


Notes 


Name of library or agency to be supplied. | 


This phrase is included to cover the situations where more than one 
library agency in a country acts as a national bibliographic agency. 


Name of country to be supplied. 


Different types of publications to be identified: for example, 
monographs, serials, printed music, etc. 


Date to be supplied. 


To be agreed by the signatories: differing distribution frequencies 
may be desirable, according to the rate of additions to MARC files. 


May be identified: for example, packaging, airmail postage, etc. 


Name to be supplied, as agreed by signatories: may be either recipient 
or sender. 


“Modify” or ‘‘modified” for the purpose of this agreement is defined 
as a change to the original record to make it consistent with the 
national cataloguing codes and practices of the receiving agency. 


The national bibliography is the cumulation of the authoritative and 
comprehensive records of the national imprint of a country produced 
in printed form (hardcopy or microform) or machine-readable form, 
appearing in regular issues as an ordered listing in accordance with a 
predetermined arrangement.* 


e.g. universities, libraries, and other organizations which according to 
the terms under which they are established, have objectives and 
policies other than making profit. 


e.g. commercial organizations which specifically provide services or 
products which are sold with the aim to make profit. 


* See definition in Guidelines for the national bibliographic agency and 
national bibliography. Unesco, 1979 


Text 


The! which serves 
as the national bibliographic agency (? for the purposes of 
this agreement) of 3 

and the ! which serves 
as the national bibliographic agency (? for the purposes of 
this agreement) of ° agree to 
exchange their MARC records containing bibliographic data 
for current national publications of the following types:? 


in their respective national MARC communications formats/ 
the UNIMARC format, beginning * 


The frequency of exchange of bibliographic records will be 
on the following basis:° 


The exchange of bibliographic records between the two 
agencies involves no financial charge imposed by either 
agency. Transmission costs’ 

are to be borne by : 


The exchange partners agree to the following conditions for 
the use/distribution of exchange records : 

(i) Each agency may within its own country use and/or 
modify? as required the other’s MARC records, e.g. as 

a selection tool, for locating material for interlibrary 
borrowing, searching for cataloguing data, producing 
catalogue records, etc. 

An originating agency which is a copyright holder agrees 
that any of its records which have been modified? by 
the receiving agency shall not be subject to copyright 
conditions of the originating agency. No use or distribu- 
tion restrictions apply to these records, except that they 
shall not be used to produce the national bibliography’? 
of the originating agency in printed form (hardcopy or 
microform) or in machine-readable form. 

Records not modified? may be distributed within the 
country of receipt to not-for-profit! organizations with- 
out restriction, except that they may not be used to 
produce the national bibliography’? of the originating 
agency in printed form (hardcopy or microform) or in 
machine-readable form. Supply of records to profit- 
making!” organizations is permitted, but shall be subject 
to contractual arrangements made between the originat- 
ing agency and the profit-making organization. 


(ii) 


(iii) 


13 Agreed time period to be supplied. 


This agreement remains in force until amended or terminated. 
Proposals for amendment may be made at any time by either 
agency. If negotiations regarding amendments do not result 
in an acceptable agreements, and/or either party wishes to 
terminate this agreement, termination shall occur at the end 
of a calendar year, provided notice of termination is given 

by one party to the other at least!? 

before the end of the calendar year. 


This document was prepared by ICSU AB for the 
Commission of the European Communities. The 
content of the document is intended to provide a 
starting-point for the harmonization of terms and 
conditions of data base supply within the EURONET 
environment and possibly beyond. It is recognized that 
the interactions of the many parties involved in 
EURONET will require extensive further consultations 
to attain widespread harmonization, but it is felt 
nevertheless that the guidelines presented in this docu- 
ment offer a good basis for discussion towards achiev- 
ing such harmonization. 


© Copyright ECSC/EEC/EAEC, Brussels and Luxembourg, 1977 
Printed in Belgium 


Reproduction authorized, in whole or in part, provided the source is acknowledged. 
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I. INTRODUCTION 


The purpose of the Guidelines is to focus on the mutual benefits which 
arise from close co-operation between Data Base Suppliers (DBS) and 
Hosts, and to identify some of the individual responsibilities. They have 
been assembled from generally accepted policies and procedures in infor- 
mation supply activities to assist EURONET Hosts and DBS to work 
effectively in serving information users in the Community. Fruitful 
cooperation among DBS and Hosts relies not only upon the understanding 
of the Guidelines, but also upon the good faith of each in its concerns 
for the interests of those with whom it works. 


The Guidelines supplement the individual bilateral agreements between 
DBS and Hosts to provide an overall working framework, and provide an 
opportunity for the development of greater consistency in agreements 
between them. 


It is understood that these activities in the European Community are to be 
in conformity with the rules of the Treaty of Rome. 


The willingness and cooperation of Hosts and DBS are an essential 
ingredient to the successful achievement of EURONET. 


II]. GUIDELINES 


12 Definition of Data Base 


A Data Base is considered to be an organized collection of machine- 
readable records containing one or more of the following: 
bibliographic descriptions, subject-oriented information, dictionary 
content, data (e.g., numerical or textual information). 


An essential starting point in any relationship between a DBS 
and a Host organization is to define unambiguously the Data Base 
which forms the subject of any agreement. 


The following items indicate the type of elements to be defined, 
whenever appropriate. 


This list is not intended to be comprehensive and special cases will 
require additional items and/or adaptation of some of the points 


listed. 
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Content — History and present status 


— Number of records in the Data Base for each type ot content. 
— Origin of sources by country. 
— Time period covered. 


— Specification of all types of data elements forming each record. 


Content — Policy 
— Scope of subject coverage. 


— Type of sources covered (reports, periodicals, books, patents, 
theses, maps, etc.). 


— Indexing techniques, methods of data evaluation, etc. 


— Rules used for data element content (for example identification 
of authors, translating, transliterating, etc., of titles). 


The above list is not intended to be comprehensive and special 
cases will require additional items and/or adaptation of some of 
the points listed. 


Format 


— File structure and format (record length, identifiers, etc.). 
— Record structure and format. 


— Tape density, character set and coding, ete. 


Software 


— Availability and description of software. 


Updating 


— Frequency and volume of updates. 


— Assurance of best efforts for continuity and quality of service. 


Changes 


— Procedure for changes in format and/or content. 


Machine readable form 


Microforms 


Data Base Suppliers’ support to Host 


Agreements should provide for DBS assistance to the Host both 
in the establishment and in the continuing operation of services. 


Among such areas of support of the Host are: 


Installation and operation 

Availability of tapes and appropriate documentation to enable the 
Host to undertake Data Base evaluation, service implementation 
and ongoing operation. 

Availability of detailed manuals on file format and content. 


Availability of personnel to conduct training of Host personnel. 


Arrangement of meetings with Host when complex problems arise. 


User Support 


Availability of detailed information to enable the Host to prepare 
user manuals. 


Availability of personnel and documentation for user training. 


Marketing 


When marketing its products, the DBS generally draws attention 
to the full range of Hosts offering services from its Data Base. 


Conditions of use 


To protect both parties it is essential to reach agreements on the 
conditions of use. 
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4.1. 


4.2. 


4.3. 


4.4. 


4.5. 


4.6. 


Definition of derivable services 


Any agreement reached between the DBS and Host must describe 
the services which may be derived from the defined Data Base and 
their output form. 


Services 
Among the services to be considered are: 


Selective Dissemination of Information (SDI) 


The provision of current awareness services by the matching of 
an interest profile against current computer readable files. These 
interest profiles may be designed to serve: 


(a) individuals; 
(b) small groups with complementary interests; 
(c) larger audience (standard profile). 


SDI services are usually provided in batch mode. 


Retrospective Searching 

The matching of a query against a retrospective file (i.e. a file 
going back in time). The searcher usually has the option of 
defining the period of time over which the search will be made. 
Re-publication 


Re-publication of multiple copies from single machine readable 
searches, usually in the form of bibliographies. 


Output Forms 


Computer output generally takes one of four forms which may be 
subject to certain restrictions: 


Computer Printout 


Video Display 


Some conditions are: 


Operating location 


Agreements will be reached on each location at which the file and 
any derivative thereof may be used by the Host. 


Restrictions on reproduction 


— Hosts are usually restricted from copying or recording in part 
or in whole computer readable files for delivery to third parties. 


— Reproduction of output from the Data Base must be the subject 
of separate agreements. 


Derived publications 


Possibilities for generating and distributing derived publications 
such as selected bibliographies must be clearly defined and agreed. 


Copyright 


Many of the Data Base Suppliers require a copyright notice to be 
displayed on all output derived from the file. 


Termination 


In the event of termination of an agreement between a DBS 
and a Host it is generally the practice of the DBS to require that 
the Host eliminate all copies of the file and derived content 
thereof from its holdings. 


Liability 


Although the DBS will make every effort to avoid data errors in 
the file, no liability can be accepted for any loss or damage to any 
person caused as a result of the use of the file or reliance on the 
information therein contained. 


Host responsibilities 


In order to ensure efficiency and service to the user, certain 
responsibilities are incumbent upon the Host with regard to the 
DBS. These responsibilities and interaction between the Host and 
DBS should be built into any agreement. 
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This should include: 


Identification of difficulttes, errors and problems 


Help in maintaining the integrity of the Data Base through 
identification and prompt reporting by the Host of difficulties, 
errors and problems. 


Evaluation of file content 


Periodic evaluation of file content from the users’ point of view 
assembled and transmitted by the Host to the DBS. However 
other uses of such evaluation should be decided jointly. 


Usage statistics 


Statistics on the overall usage and use per user of the file should 
be provided by the Host to the DBS, together with other operating 
data available to the Host. Detailed statistics must be treated 
confidentially by both parties in order to protect the user’s interest. 


Material 


Modification to the materials supplied by the DBS should not be 
undertaken by the Host except with the approval of the DBS. It 
is further in the best interests of the Host to scek clearance of any 
additional material created by the Host relating to the services 
of the DBS. 


User Meetings 


DBS should be given the opportunity to attend meetings of users 
arranged by Hosts. 


Use of the File 


Hosts and DBS should consult on the optimal use of the file in 
the best interests of the user. 


Proprietary Rights 


Hosts should in conjunction with the DBS exercise their best efforts 
to safeguard the proprietary rights of DBS. 


The algorithm or algorithms by which tariffs are calculated should 
remain constant for reasonably long periods of time in order to 
avoid uncertainty and disruption to Host and user budgeting. 
The algorithm(s) should not be changed during the time covered 
by the periodic fee. 


6. 


6. 


6. 


6. 


6. 


6. 


dies 
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Marketing 


In accordance with the principles of EURONET operation the 
Hosts should exercise their best efforts to promote the services 
of the DBS on an equitable basis with the other services they offer. 


Charges 


Lariff Coniponents 


There may be several components of a tariff. 


The most frequently 
used are: 


Periodic fees, usually annual, may sometimes be the only charge 
levied by the DBS. More usually the periodic fee is regarded as 
a base charge to which use charges and others are added. 


Use charges may take a number of forms, sometimes applied in 
combination. Among those currently used are: 

— Connect hour charge; 

— Hit charge; 

— Percentage of income per search; 

— Set fee per query irrespective of time or volume; 

— Percentage of hits related to the overall file size. 

Handling charges: an agreement may require the Host to take the 


responsibility for handling charges and for the cost of tape reels, 
shipping, ete. 


Other charges: there may be other charges such as replication 


charges, for preparation or use of multiple copies but these are 
usually the subject of separate agreements. 


Tariff changes 


Where a periodic fee is applied, this and other charges should 
remain constant for the corresponding period, 


When tariff changes become necessary, a minimum period of 
notification, at least 90 davs, should be given to Hosts by DBS. 
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